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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions 41(DU)2014.  

Complainant             :  State 

          Vs 

Accused     :  Jakir Hussain 

 

Charge : U/S 376/511/506 IPC. 

 

Dates of hearing  : 26.5.15,9.6.15, 12.6.15. 

Date of Judgment   : 12.6.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. M.C.Narzary, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Jakir Hussain is put for trial for allegation of 

charges U/S 376/511/506 IPC.   

 

2. The fact leading to institution, according to FIR, in brief, is that on or 

about 3.30 PM of 26.12.14 while the minor daughter of informant Miss Ajiran 

Begum was busy in collecting fuel wood, accused enticing her with a lure of 

giving  fuel wood. Accused took her forcefully inside the tea garden and open 

the clothes with intent to commit misdeed to her. Though the victim raised 

alarm to resist accused but accused threatened her by showing a dao. As a 

result the informant’s daughter sustained injury on her person.  

 



 2 

3. Accordingly the informant has filed the ejahar before the O/C, Orang 

P.S. on 27.12.14. On receipt of the ejahar the O/C, Orang P.S. registered the 

case vide Orang P.S. case No. 89/14 U/S 120(B)/376/511/506 R/W Sec.  8 of 

POCSO Act. After completion of usual investigation, the O/C, Orang P.S. sent 

up the case for trial against the accused U/S 376/511/506 IPC. 

 

4. On being accused appeared before this court and after hearing both 

parties framed charge U/S 376/511/506 of IPC. Particulars of the charges are 

read over and explained to the accused, to which he pleaded not guilty and 

claims to be tried.   

 

5.  To substantiate the case, prosecution examined as many as eight 

numbers of witnesses. 

 

 After completion of prosecution evidence accused is examined U/S 313 

Cr.P.C. All the allegations made against the accused and evidence appears 

against the accused put before him for his explanation where he denied the 

evidence and allegation and declined to give defence evidence.  

 

6. I have also heard argument put forward by ld. Counsel for both sides.   

   POINT FOR DETERMINATION   

 

7. The point for decision in this case are- 

 (i) Whether on or about 3.30 P.M. near No.1 Gate of Orang T.E. the accused 

attempted to commit rape upon Aziran Begum?  

(ii) Whether the accused, on the same day, time and place mentioned above 

accused committed criminal intimidation by threatening Aziran Begum with 

threat to kill her by strangulating her neck showing a dao? 

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

 



 3 

9.  PW1, Sufia Begum, the complainant  stated that she knows the accused 

present in the dock. The victim is her niece. The incident took place in the 

month of December. At the relevant time Jahida alongwith other four children 

went to collect fuel wood in Orang T.E. Alongwith Jahira her daughter Ajiran 

was also went there. Accused called Jahita and attempt to open her pant. 

While accused attempt to commit misdeed by opening her pant Noor Islam has 

seen it. Then Noor Islam raised alarm. Then accused fled away. The matter 

was reported to her by Noor Islam, Jahira Begum and Ajiran. She was also 

reported that accused dragged Ajiran with intention to commit misdeed. Then 

she informed the matter to local public. She requested Nandeswar Saharia to 

wrote the ejahar and lodged before the Police station. She was reported by 

Noor Islam @ Mahammad that he (Noor Islam) himself seen accused stand up 

by lift up pant from the body of Ajiran. Accused by showing dao threatening 

Noor Islam not to disclose this matter.  

 

 Though she has been exposed to long cross-examination  but the 

evidence as to reporting her by Jahira Begum, Ajiran and Noor Islam that 

accused dragged Ajiran and committed misdeed, has remained same.  

10.  PW.2, Noor Islam @ Mahammad stated that the incident took place in the 

last part of December of yester year. He himself seen the incident. In the 

evening time when he came after cutting grass he was reported by Jahira that 

accused took Ajiran forcefully inside the Tea Estate. Then Jahira took him to 

the place of occurrence. He has seen accused doing misdeed by laying on the 

body of Ajiran. While he scolded accused leave the place with a dao in his 

hand. On being asked accused why he committed misdeed he (accused) 

threatened him by showing a dao not to disclose the matter to any other 

person. He was reported by Ajiran in crying that accused committed misdeed 

to her. Then he took Jahira and Ajiran by crossing the barbed wire fencing. 

Jahira is also known as Jahida.  

 Though he has been exposed to long cross-examination  but the 

evidence as to he seen accused in committing misdeed to Ajiran and while he 

asked accused why he did such a misdeed accused threatened him by showing 

a dao stating not to disclose this matter, has remained unchallenged.  
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11. PW.3, Jahida Begum @ Jahira stated that the incident took place in the 

evening of a day of winter season of last year. At the relevant time she, Ajiran, 

Sakina, Jahiran went to collect fuel wood at the side of Orang T.E. Accused 

asked them to go inside the garden stating that in the garden there are large 

number of big fuel wood. Then accused forcefully took Ajiran by crossing the 

bamboo fencing. Then she heard the screaming sound of Ajiran asking some 

body to leave her. In the mean time Noor Islam @ Noor Mahammad while 

reached there by collecting grass they complained the matter to him. Then she 

tell Noor Islam about the road by which accused took Ajiran. Then Noor Islam 

rescued Ajiran where she was crying. Then she reported the mater to her 

aunty.  

 

 Though she has been exposed to long cross-examination but evidence 

as to at the relevant time accused forcefully took Ajiran by crossing the barbed 

wire fencing and she heard the screaming of Ajiran shouting as “Mok Ari De”, 

has remained unchallenged.  

 

12. PW.4 , Sakina Khatoon stated that she knows complainant as well as 

accused. She herself seen the incident. At the relevant time she alongwith 

Hasina, Jahiran, Ajiran, Jahida @ Jahira went towards Orang T.E. to collect fuel 

wood in the evening. Accused came, asked them to go inside the garden as 

there were large number of fuel wood. They refused to go. Then accused 

forcefully took Ajiran inside the garden by crossing the barbed fencing. While 

Noor Mahammad arrived they informed the matter to  him. She heard the 

crying of Ajiran. Then Noor Islam took Ajiran. Noor Islam is also known as 

Noor Mahammad.  

 Though she has been exposed to long cross-examination but the 

evidence as to accus3ed  forcefully taking Ajiran inside the garden by crossing 

the barbed fencing, has remained unshaken.  

 

13. PW.5, Musstt. Hasina Khatoon stated that at the relevant time she, 

Jahira, Ajiran, Sakina went to collect fuel wood at the day time. During that 

time accused forcefully took Ajiran inside the garden with a lure of fuel wood. 
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They informed the matter to Noor Islam who arrived there after cutting grass. 

She stated that accused threaned Noor Islam by showing a dao.  

 Though she has been exposed to extensive cross-examination but 

evidence as to she seen accused forcefully taking Ajiran inside the garden with 

a lure of fuel wood, has remained unchallenged. 

 

14.  PW.6, the victim stated that the incident took place on a day in the 

winter season of yester year. At the relevant time she alongwith Sakina, 

Hasina, Jahiran etc. went to collect fuel wood in the garden. They came out at 

about 2 PM. Accused told them that there are large number of fuel wood inside 

the garden and asked them to go there. She refused to go with the accused. 

Then accused took her on his lap inside the garden forcefully. In the garden 

accused opened her pant, shut her mouth with hand, and forced her to sleep. 

Then Noor Islam rescued her alongwith Jahira. Then she informed the matter 

to her mother. She also informed the matter to other  girl who accompanied 

her.  

 Though she has been exposed to long cross-examination  but the 

evidence as to accused  forcefully took her on his lap inside the garden, fell her 

down, opened her pant, gagged her mouth with hand and laid her down, has 

remained same.  

 

15.  PW.7 by supporting the evidence of PW.3,4,5,6 stated that at the 

relevant time while she alongwith aforesaid prosecution witnesses went to 

collect fuel wood accused asked them to go inside the garden. Then accused 

forcefully took Ajiran inside the garden. While Noor Islam Nana came, they 

informed the matter to him and then Noor Islam rescued Ajiran.  

 

 Though she has been exposed to long cross-examination  but the 

evidence as to at the relevant time accused forcefully took Ajiran inside the 

garden, has remained unshaken.   

 

16.  PW.8, Bipin Saikia, the I.O. stated that on 27.12.14 he was posted at 

Orang P.S. as S.I. of Police. On being receipt an ejahar from one Sufia Begum 

the then O/C, Deba Kanta Saikia of Orang P.S. registered the case vide Orang 
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P.S. case No. 89/14 U/S 120 (B)/376/511/506 IPC R/W Sec. 8 of POCSO Act 

and he was entrusted to investigate the case. During investigation he visited 

the place of occurrence, prepared sketch map, recorded the statement of 

witnesses and after completion of investigation he filed charge-sheet against 

the accused U/S 376/511/506 IPC.   

17.  These much is the evidence of prosecution.  

 

18.  I have heard the ld. Counsel for both sides. 

 

19. Defence plea is total denial while his statement was recorded U/S 313 

Cr.P.C. 

 

20. Ld. Counsel for accused submitted that this is a case which is concocted 

one as because accused never commit misdeed to her. He took victim inside 

the garden to give large number of fuel wood. He has no any intention to 

commit misdeed to such a young tender aged girl. Under such circumstances 

accused is liable to be acquitted on benefit of doubt.  

 

21.  Per contra Ld. P.P., Udalguri submitted that the prosecution has ably 

proved the charges leveled against the accused.  Hence accused is required to 

be convicted under the said sections of law.  

 

22. Keeping in view the argument advanced by the ld. counsel for both 

sides, I am going to dispose the case as follows.  

 

23. A close scrutiny of the record, it appears that the informant, who is the 

aunty of the victim vividly describe the whole story in the FIR. In court, the 

informant as PW.1 describe clearly about the story mentioned in the FIR. Her 

statement is corroborated with the contention of the ejahar. The victim as well 

as other colleagues who accompanied her at the relevant time to collect the 

fuel wood also stated that they inform the whole incident to informant. The FIR 

was lodged by informant in the very next day of the incident. Since the 

allegation is such a dirty and related to a young growing girl; so by thinking 

future aspect of the said young girl there is a sufficient reason to file the ejahar 
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in the next day of incident. That apart, the eye witness PW.2 and other 

colleagues who accompanied the victim at the relevant time also support the 

prosecution case. So, in considering the evidence tendered by prosecution 

witness and fact and circumstance of the case, the delay of one day in lodging 

the FIR cannot discard the prosecution case.  

 

24. Here in the present case, it appears the undisputable evidence  of 

victim is that at the relevant time while she alongwith PW.3, 4, 5, 7 went to 

collect fuel wood near the Orang T.E. accused appeared before them and 

asked them to go inside the garden with a lure of giving more fire wood. Then 

they refused to go with him.  Thereafter, accused forcefully took the victim 

inside the tea garden by crossing the barbed fencing. In the garden accused 

laid victim down, opened her pant and attempt to commit misdeed by gagging 

her mouth, has remained unchallenged. Besides, there is an evidence that 

while PW.2 arrived at the place of occurrence after cutting grass all the 

aforesaid witnesses (PW. 3,4,5 and 7)  told them about the forceful taking of 

victim inside the garden.  When PW.2 reached the place where the victim was 

kept he noticed accused in doing misdeed, has also remained unchallenged.  

 

25. It appears that all the PWs particularly PW.3,4,5,6,7 which includes the 

victim duly cross-examined by the defence, but the presence of eye witness 

Noor Islam and the circumstances by which he arrived at the place of 

occurrence cannot be ruled out since PW.3,4,5,6 and 7 all were stated in the 

same tune that while the PW.2 arrived after cutting grass they (PW.3,4,5 and 

7) informed him that it is the accused who forcefully took victim inside the 

garden by giving lure of fuel wood. Then he goes towards the place of 

occurrence. PW.2 had seen accused tried to get up from the body of the victim 

by drawing his pant towards upward.  That has not been challenged. 

Therefore, the evidence of eye witnesses cannot be disbelieved merely on the 

ground that he is known person to the PW.3,4,5 and 7 including the victim 

PW.6.  
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26. The evidence of victim and other PWs are found to be tallied with the 

contention of the ejahar and also corroborated with the respective statement 

recorded U/S 161 Cr.P.C.  

 

27. In the present case, the evidence of victim is supported by other PWs 

as stated above, particularly PW.3,4,5 and 7 who were accompanied the victim 

in collecting fuel wood just before the incident took place. In the present case, 

it appears that it is only victim and the eye witness PW.2, who could have 

stated about the incident of outraging modesty of the victim including the 

criminal intimidation to her. All the aforesaid witnesses i.e PW.3,4,5,6 and 7 

reported the matter to PW.1. Simultaneously, it is PW.2, who seen the incident 

also told the matter to PW.1. Then PW.1 filed the ejahar against the accused.  

 

28. In view of the aforesaid reasons, the evidence of witnesses are found 

to be cogent and trustworthy and of such a starling quality to inspire 

confidence to base for conviction of the accused.  

 

29. In the present case at the relevant time accused took victim inside the 

garden, open her pant, fell her down with intent to outrage her modesty. He 

(accused) threatened victim with a dao in his hand with dire consequences. 

Other than simply denial accused nowhere stated anything about the incident. 

There is an unrebutable evidence that accused committed misdeed to victim 

with intent to outrage her modesty.  

 

30. But in this circumstances whether it is lawful to convict the accused U/S 

376/511/506 IPC. 

31. In this connection, I may cited a case law viz Aliul Rahman Vs. State of 

Assam, reported in (2005) 3, GLR 581, where it has been held in para 14 

“Indian Penal Code, 1860, Section 376- Rape- Failure  of the prosecution to 

prove that the appellant committed the offence within the meaning of Section 

375. To constitute  the offence of rape, the penetration of male organ of 

generation  into the vagina of a victim is necessary and such penetration may  

even be of a slightest degree. In  the instant case, there is absolutely no 

evidence about the penetration of the male organ of the accused and 
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prosecutrix has not stated anything  about having  any sexual intercourse  by 

the accused. As, such positive statement has not been made by the prosecutrix 

in her evidence, the court of the purpose of ascertaining whether there  is any 

other evidence to prove the offence of rape has scrutinized the evidence of 

PW.2, Ragina, who was informed by PW.2 as well as the evidence of the 

doctor who medically examined  the prosecutrix. As discussed above neither 

the PW.2 nor the PW.1 has stated anything about the penetration of male 

organ of generation by the accused into the vagina of the prosecutrix. What 

they have stated is that the accused did  some bad thing with the prosecutrix, 

without explaining any further. This position has led me to scrutinize the 

evidence  of the doctor PW.5. The doctor has  also deposed before the court 

that he did not find any injury in any part of the prosecutrix  including  the 

thigh, vagina, breast, or face and he did not find any evidence of rape. Taking 

into account the evidence of the prosecution witnesses, it cannot, therefore, be 

held that the accused appellant  has committed offence U/S 375 IPC as the 

prosecution  has failed to prove that the accused committed any rape within 

the meaning of Section 375 IPC.” 

32. In the instant case, prosecutrix nowhere stated about any attempt or 

any overt act to made forceful penetration of male organ of the accused into 

the female organ of the victim.  

33. In this situation, I may cited a case law i.e. Narayan Vs State of M.P. 

reported in 2003 Crl.LJ, 2002 (4) where it has been held that “looking to the 

FIR, statements of the prosecutrix and the statement of Ganpat (PW.2), 

Laxman (PW.3) and Raghavram (PW.5) it appears that the same incident had 

taken place because all these witnesses had not axe to grind against the 

appellant. It appears that the prosecutrix and her two companions Ganpat 

(PW.2) and Laxman (PW.3) were sitting by the inside of the road near 

agriculture field. Thereafter, appellant came there and  outraged the modesty 

of the prosecutrix. In view of the fact that prosecutrix has nowhere stated 

about the penetration of male organ by the appellant into female organ of the 

prosecutrix. Thus, on the evaluation  of the evidence available on record, 

utmost the offence of outraging the modesty of the prosecutrix punishable U/S 

354 IPC would be made out.” 
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34. As discussed above, prosecution evidence ably prove that at the 

relevant time accused took victim inside the garden, open her pant, fell her 

down with intent to outrage her modesty beyond any reasonable doubt.   

35. Here in the present case, as discussed above, prosecution has ably 

proved that the accused not only threatened victim by showing dao but also 

threatened PW.2 while PW.2 asked him why he committed such misdeed to the 

victim. There is an ample evidence that accused did so with intent to cause 

alarm to victim as well PW.2. Under such circumstances, prosecution has ably 

proved the allegation of charge U/S 506 IPC.  

36. In view of the aforesaid reasons accused is acquitted from alleged 

charges u/S 376/511 IPC, but he is  convicted u/S 354/506 IPC.   

37. Accused person is heard on the point of sentence, where he praying for 

leniency.  

38.  Considering the facts and circumstances, leading to commission of 

crime committed by accused, I am not resort to give the benefit of provision of 

Probation of Offenders Act to the accused person. Here in the present case, 

accused not only outrage the modesty of the victim but he also threatened 

victim and the PW.2 with dire consequences showing dao. If the beneficial 

provisions of the probation of offenders Act is given to offender like one 

punishable u/S 354/506 IPC for outraging the modesty of a young girl and 

threatening her on protest , it would not only encourage the escalation of such 

crime but also would became difficult to check or arrest of perpetrator of those 

crime and imperil the modesty of several innocent young girls.  

 

39. Accordingly, in considering the age, antecedents and circumstances 

leading to commission of crime, I sentenced the accused Jakir Hussain S.I. for 

the period of 5(five) month 15 (fifteen) days and fine of Rs.5000/- (Rupees five 

thousand) i/d S.I. for 2 (two) months for the offence U/S 354 IPC and also 

sentence a fine of Rs.3,000/- (Rupees three thousand) i/d S.I. for 2 (two) 

months for the offence U/S 506 IPC. 

40. 50% of the fine amount if realise be given to the victim as a way of 

compensation.   
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41. The period of detention of the accused person during investigation, 

enquiry or trial, if any, be set off against the substantive sentence of 

imprisonment U/S 428 Cr.P.C.  

 

42. Let a free copy of judgment and order be served to the accused.  

43. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

44. Given under my hand and seal of this court on this the 12th      day of 

June,2015 at Udalguri Court. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                   

Sessions Judge, 

         Udalguri, BTAD. 

 

 

 

 

 

 

 

    

 


